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①Bridging the two areas of law

② Establishing “inclusive environment” for   
vulnerable people        ↓

In which people can live their

social life as normally as possible

③ The importance of individuals making 
financial decisions by themselves has been 
underrated, compared with medical or 
welfare decisions
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①Transforming the Image of vulnerable   
people

② Through Supportive Mechanisms

③ Departing from a reliance on the theory of   
“mental incapacity” to release  them from    

contractual obligations

the presumption of “capacity”  in the CRPD
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①Unfavourable/Unconscionable contracts are 

often the result of unconscionable conduct   
by another party.

② Therefore, I propose a shift of focus

from “incapacity” of  vulnerable party

③ to the “improper conduct” of exploitative 
rogue trader.  

Shift of Focus/
Alternatives to claiming incapacity 4



Committee on the Rights of Persons with Disabilities
Concluding observations on the initial report of the European Union 

 [Article 12 of CRPD]  states parties shall recognize 
that persons with disabilities enjoy legal capacity on 
an equal basis with others in all aspects of life.
[Observations on the attitude of the EU]

 The Committee notes with deep concern that across 
the European Union a large number of persons with 
disabilities have their full legal capacity restricted.

 The Committee recommends that the European 
Union take appropriate measures to ensure that all 
persons with disabilities deprived of their legal 
capacity can exercise all the rights enshrined in 
European Union treaties and in European Union 
legislation such as on access to justice, to goods and 
services, including banking and employment, and to 
healthcare, as well as voting and consumer rights, in 
line with the Convention, as elaborated in the 
Committee’s general comment No. 1 (2014) on equal 
recognition before the law. 4 September 2015
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Is her contractual capacity to be restricted?

 A lady, aged 80, retired, living alone, with mild 
dementia finds a leaflet from a private security 
company, saying………..

“Please be aware of these or similar symbols    
around your property, burglars are marking    
potential targets with them” 

 8 symbols were captioned:

“Vulnerable female, easily conned”
“Already been burgled”, “Alarmed House”,

“Nothing worth stealing”, “Nervous and afraid”    
“Too risky”, “Good target”, “Wealthy owner” 

 Because of this leaflet, she makes a contract to be 
provided with their service for 20 years, and also 
purchases their devices costing 10,000 Euros.
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An example of the “soft law”

The Ruling by the ASA
(Advertisement Standards Authority)
This advertisement is……

 Likely to cause fear or distress to consumers

 The claim should be substantiated,
based on robust evidence

 Otherwise, the advertisement must not 
appear in its current form
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A small but big Case

 An elderly lady, aged 70, retired, living alone

 A former secretary who used to be dressed 
fashionably at her office

 Shopping lover. Taking a bus to her favorite 
department store regularly. 

 A favorite shop and a close sales assistant

 Increase in the number of visits (totally 400 times) 
and the amount of purchases (totally 280 items)

 Repeated purchase of similar items, including 
private transactions of health supplements with the 
sales assistant, which leading to overdrawing 

 Mismatching outfit at a relative’s funeral

 Her brother requested the shop to stop selling

 Total cost of 100,000 Euros in 4.5 years
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What was focused on in the 
judgement?

 When it can be medically said that she lost 
her mental capacity.

_________________________________

crucial matter ?????

 Whether the shop assistant took advantage 
of her vulnerability, fragility 
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The methods of releasing themselves from 
their contractual responsibilities

Cooling Off

Act on Specified 
Commercial 
Transactions

1 Disclosure of positive information    
and no-disclosure of negative  
information

2 False “statement” (not including 
advertisement)  

3 Persuasive endorsement of an 
unpredictable Benefit

1 Refusal of a 
trader to 

leave after 
requested

2 Obstructing 
a consumer 
from leaving

Consumer 
Contract Act 2010

Duress

Fraud

Civil  Code

Mistake

Civil 
Code

Lack of 
Capacity
Civil Code

Aggressive Conduct

Misleading Action
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Invalidity of contracts 
which are unconscionable
or against Public Order

Civil  Code



Finding a solution 
ーーーーHow should the “vulnerability” be 

treated in Law
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Article 5(3)   “Vulnerable Consumers”

Commercial practices which are likely to materially distort the economic behaviour 

only of a clearly identifiable group of consumers who are particularly VULNERABLE 

to the practice or the underlying product because of their mental or physical infirmity, 

age or credulity in a way which the trader could reasonably be expected to foresee, 

shall be assessed from the perspective of the average member of that group. 

Recital 19 

Where certain characteristics such as age, physical or mental infirmity or credulity 
make consumers particularly susceptible to a commercial practice or to the 
underlying product and the economic behaviour only of such consumers is likely to 
be distorted by the practice in a way that the trader can reasonably foresee, it is 
appropriate to ensure that they are adequately protected by assessing the practice 
from the perspective of the average member of that group.

Guidance issued on 25th Mary 2016~~~The vulnerability criteria in Article 5(3) 

◗CONSUMER VULNERABILITY is multi-dimensional, and

◗MOST consumers can become vulnerable, depending on their circumstances and 
situation. 

Who is a vulnerable consumer?

What is consumer vulnerability? 

When are most consumers vulnerable? What makes consumers vulnerable?

2005 EU Unfair Commercial Practice Directive (UCPD) 12



Article 4(4) 

The right of cancellation due to excess

 When the trader recognise the EXCESS in amount, times, 
duration of goods and services for THE consumer, and then they 
invite THE consumer to the contract,

 The consumer shall be able to cancel the contract, if they 
conclude the contract because of the invitation.

The new article (amended on 25th May 2016) in the Japanese Consumer 
Contract Act 2000 (proclaimed on 3rd June 2016, and to be implemented 
on 3rd June 2017) 13



Conclusion
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Having a (big) say in Consumer Law Reform 15



THANK YOU !!

The more SUPPORT is cultivated, 
the less REPRESENTATION will be necessary 
Towards an  EMPOWERING society!
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the Combination of Legal and Social mechanism

 An elderly lady,  retired, living alone, with mild 
dementia

 Finds a leaflet from a mobile phone shop, saying 
“the ideal service package for your lifestyle”  with 
some price plans.

 She went to the shop, and mentioned the package 
which was listed on the top of the advertisement in 
red ink. She seemed eager to make a contract 
straight away.

 One of the shop assistants recognised that she 
needed special atttention.
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the Combination of Legal and Social mechanism

 The shop assistant said the service seemed a bit 
too much compared to her lifestyle, and also 
pointed out that it would cost her more in the long 
run.

 The shop assistant offered  her an alternative 
service package which was more suitable for her 
wishes and needs.

 The shop assistant spent considerable time with 
her at a table in a quiet corner, waiting for her 
to read the leaflet fully and understand the 
information.

 Finally, she chose the service which was most 
reasonable for her use-style, although the service 
package was not on the leaflet as a recommended 
plan.
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Guardianship order

Curatorship order

Assistance order

intervention

Medical model

according to their cognitive ability 

determined by medical practitioners……….
Are they “completely”,”mostly” 
or ”partly” incapacitated?

LESS

MORE



The Japanese Civil Code


