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innovation and the report suggested that local 

authorities could do more to develop their offer 

to carers. 

 

In all the report makes 22 recommendations 

including the following key recommendations 

 

 It recommended that national and local 

Government, together with the NHS, urgently 

invest in the support needed to ensure that 

the new legal rights for carers are fully 

introduced in all areas, so that carers receive 

the assessment, support and breaks they 

need to be able to choose how and when 

they care.  

 
 Local authorities ensure that all social 

workers and assessors are appropriately 

trained, and are able to reflect the wellbeing 

principle in assessment and care and support 

planning. 

 
 Local authorities, with the Local Government 

Association (LGA) and the Association of 

Directors of Adult Social Services (ADASS), 

review their systems for monitoring progress 

in implementing the Act. The Short- and Long-

Term (SALT) return should be reviewed, so 

that it captures all assessment and support 

activity for carers, including prevention.  

 
The report concluded that there was still good 

reason to be optimistic about the transformative 

potential of the Care Act. However 

implementation support is still required, and it 

recommended that further study and evaluation 

should be put in place.  

 

The report can usefully be read alongside: 

 

 ADA““͛s Making Safeguarding Personal 

Temperature Check 2016, a report 

commissioned to review how the Making 

Safeguarding Personal approach has fared 

(and been improved) in light of the 

introduction of the Care Act; 

 

 NH“ Digital͛s ŵost ƌeĐeŶt safeguarding 

statistics, showing that between April 2015 

and March 2016 there were 102,970 

individuals subject to enquiries under section 

42 Care Act 2014, 930 fewer than in 2014-15.   

Amongst other data, it shows that 27% of 

adults subject to an enquiry lacked the 

capacity to make decisions about their 

protection, including their ability to 

participate in the investigation and their 

capacity at the time the incident that 

triggered the enquiry took place. 

 

Beverley Taylor 

 

World Guardianship Congress 

report 
 

The 4th World Congress on Adult Guardianship 

was held at the end of September in Erkner, 

Germany.  Two of your editors attended: one, 

Alex, as participant, and one, Adrian, as speaker.   

The congress was attended by many professional 

guardians from around the world (most, very 

crudely, discharging functions akin to those of 

deputies under the MCA 2005), academics, 

lawyers and judges.   The single biggest national 

contingent – understandably – came from 

Germany, but delegates attended from every 

inhabited continent.   In both plenary sessions 

and parallel workshops, a multitude of issues 

were addressed – a flavour being found from the 

abstracts and working papers to be found on the 

Congress website here.     

 

Fƌoŵ Aleǆ͛s peƌspeĐtiǀe peƌhaps the ŵost fƌuitful 
debates arose in consequence of the search to 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.adass.org.uk/media/5453/making-safeguarding-personal-temperature-check-2016.pdf
http://www.content.digital.nhs.uk/catalogue/PUB21917/SAC_%201516_report.pdf
http://www.content.digital.nhs.uk/catalogue/PUB21917/SAC_%201516_report.pdf
http://www.wcag2016.de/plenum-panels-arbeitsgruppen.html?L=1
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explain across and between jurisdictions the 

principles underlying the relevant national 

legislation (and its operation in practice).    In this 

regard, Adrian set the ball rolling in expert 

fashion with a wide-ranging and very well-

received comparative review of international 

protection of adults, which is available here 

(together with a continuation piece from a 

subsequent session on decision makers within 

formal support mechanisms).   Both of these will 

be reworked and revisited in due course for 

publication.    

 

A particular theme – at least fƌoŵ Aleǆ͛s 
perspective – was the extent to which current 

regimes comply with the CRPD; a theme given 

particular emphasis given the presence of and 

contributions from Professor Theresia Degener, 

Vice-Chairperson of the Committee on the Rights 

of Persons and Disabilities, and also the 

discussions throughout of the implications of the 

very recent German Constitutional Court decision 

in 1 BvL 8/15 relating to forced medical 

treatment (a detailed article on this will be 

contained in the next Newsletter).  The 

discussions around this theme at the conference 

felt, in many ways, much like a continuation of 

the intensive discussions which went into the EAP 

3 Jurisdiction report relating to compatibility of 

(in)capacity legislation in the UK with the CRPD, 

and – like those discussions - revealed new areas 

for investigation and work as much as they did 

give answers and solutions.  

 

The Congress had a very important practical 

outcome in the shape of the adoption of the 

revised Yokohama Declaration, setting out 

principles for the development of regimes for the 

legal support and protection of adults.   The 

process of revision had begun in advance of the 

Congress, coordinated by the International 

Guardianship Network and the organisers of the 

Congress, with a working group chaired by Prof 

Dr Volker Lipp and Prof Dr Dagmar Brosey, of 

which both Adrian Ward and former Senior Judge 

of the Court of Protection Denzil Lush were 

members.    Further input was provided by 

members of the International Advisory Board.   

The outcome of this process was a Declaration 

(which, importantly, contains within it a 

recommendation that it is kept under review) 

which both stylistically and substantively rather 

different to the original declaration.   

 

How far the CRPD has already produced 

movement towards systems which are centred 

around the adult in question since the original 

Declaration was adopted in 2010 can be seen not 

just iŶ the ƌeŵoǀal of the teƌŵ ͞guaƌdiaŶship͟ 
from all substantive parts of the declaration, but 

also in comparing the first key declarations from 

the two documents.   In the original declaration, 

the first declaration read:  

WE DECLARE that in the context of adult 

guardianship: 

 

(1) a person must be assumed to have the 

mental capacity to make a particular 

decision unless it is established that he or 

she lacks capacity; 

 

(2) a person is not to be treated as unable 

to make a decision unless all practicable 

steps to help him or her do so have been 

taken without success; 

 

(3) legislation should recognize, as far as 

possible, that capacity is both ͞issue 

specific͟ and ͞tiŵe specific͟ and can vary 

according to the nature and effect of the 

decision to be made, and can fluctuate in 

an individual from time to time; and 

 

(4) measures of protection should not be all-

embracing and result in the deprivation 

http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2016/09/ADW-Berlin-Speech.pdf
http://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2016/09/BERLIN-ADW-PANEL-11-PAPER.pdf
http://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2016/bvg16-059.html
http://autonomy.essex.ac.uk/eap-three-jurisdictions-report
http://www.wcag2016.de/fileadmin/Mediendatenbank_WCAG/Tagungsmaterialien/Allgemeine_Infos/Draft_Yokohama_2016_International_Part_0829.pdf
http://www.wcag2016.de/veranstalter.html?L=1
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of capacity in all areas of decision-

making, and any restriction on an 

adult’s capacity to make decisions 

should only be imposed where it is 

shown to be necessary for his or her own 

protection, or in order to protect third 

parties. 

 

(5) measures of protection should be subject 

to periodic and regular review by an 

independent authority wherever 

appropriate. 

By contrast, in the revised document, the first 

declaration reads:  

WE DECLARE that in the context of the legal 

support and protection of adults: 

 

(1) all adults must be assumed to have the 

capability to exercise their legal capacity 

without support unless it is established 

that they require support or need 

protection in relation to a particular act or 

decision; 

(2) support and protection includes taking all 

practicable steps to enable the adult to 

exercise his or her legal capacity. 

 

(3) law and practice should recognize that 

requirements for support and protection 

are both ͞issue specific͟ and ͞tiŵe 

specific͟, that they can vary in intensity 

and can vary according to the nature 

and effect of the particular act or the 

decision to be made, and that they can 

fluctuate in an individual from time to 

time. 

 

(4) measures established autonomously by 

an adult should have precedence over 

other measures relating to the exercise of 

legal capacity. 

 

(5) the imposition in any individual case of 

any measure of support and protection 

should be limited to the minimum 

necessary intervention to achieve the 

purpose of that measure. 

 

(6) measures of support and protection 

should be subject to periodic and 

regular review by an independent 

authority. The adult should have an 

effective right to institute such a review 

irrespective of his/her legal capacity. 

 

(7) measures in relation to the exercise of 

legal capacity should only be imposed 

where it is established that they are 

necessary and in accordance with 

international human rights law. They 

should not be applied in order to 

protect third parties. 

 

(8) all forms of incapacitation which restrict 

legal capacity irrespective of the existing 

capabilities of the adult should be 

abolished. 

These revised principles certainly do not 

represent an end-point in our journey towards 

regimes that properly comply with the CRPD.   

However, it is suggested that they represent a 

model of best (current) practice that should serve 

both as a yardstick to test current national 

legislation against and as a goad to further action.    

For bringing about the adoption of the revised 

Declaration alone – but indeed for very much 

more – the organisers of the Congress are very 

much to be congratulated.    

New capacity legislation in Jersey 
 

The Capacity and Self-Determination (Jersey) Law 

2016 was passed by the States Assembly in 

September 2016, with Royal Assent expected in 

November.  It includes provisions relating to 

deprivation of liberty which – interestingly – are 

predicated upon a statutory definition of 

http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.statesassembly.gov.je/AssemblyPropositions/2016/P.79-2016.pdf
http://www.statesassembly.gov.je/AssemblyPropositions/2016/P.79-2016.pdf


 

Chambers Details  
 

 

Click here for all our mental capacity resources                                         Page 12 of 14 

 

Editors 

 

Alex Ruck Keene 

Victoria Butler-Cole 

Neil Allen  

Annabel Lee 

Anna Bicarregui 

Simon Edwards (P&A) 

 

Scottish contributors 

 

Adrian Ward 

Jill Stavert 
  

  

 

CoP Cases Online  

 

 
 
 
 

 
Use this QR code to take 
you directly to the CoP 
Cases Online section of our 
website    
 

 
 

 

 

  

David Barnes  

Chief Executive and Director of Clerking 

david.barnes@39essex.com 

 

Alastair Davidson  

Senior Clerk  

alastair.davidson@39essex.com 

    

Sheraton Doyle  

Practice Manager  

sheraton.doyle@39essex.com 

 

Peter Campbell 

Practice Manager 

peter.campbell@39essex.com 

 

London 81 Chancery Lane, London, WC1A 1DD  

Tel: +44 (0)20 7832 1111   

Fax: +44 (0)20 7353 3978 

 

Manchester 82 King Street, Manchester M2 4WQ  

Tel: +44 (0)161 870 0333   

Fax: +44 (0)20 7353 3978 

 

Singapore Maxwell Chambers, 32 Maxwell Road, #02-16,  

Singapore 069115  

Tel: +(65) 6634 1336 
 

For all our services: visit www.39essex.com 
 

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in 

England and Wales (registered number 0C360005) with its registered office at 81 Chancery Lane, London 

WC2A 1DD. 39 Essex Chamber͛s ŵeŵďeƌs pƌoǀide legal aŶd adǀoĐaĐǇ services as independent, self-

employed barristers and no entity connected with Thirty Nine Essex Street provides any legal services.  

Thirty Nine Essex Street (Services) Limited manages the administrative, operational and support functions of 

Chambers and is a company incorporated in England and Wales (company number 7385894) with its 

registered office at 81 Chancery Lane, London WC2A 1DD. 

 

Our next Newsletter will be out in early November.  

Please email us with any judgments or other news items 

which you think should be included. If you do not wish 

to receive this Newsletter in the future please contact 

marketing@39essex.com.   
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